STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF AGRI CULTURE

AND CONSUMER SERVI CES,
Petiti oner,

VS. CASE NO. 93-4957

SWEETWATER ATHLETI C CLUB, | NC.,

Respondent .

N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, the D vision of Administrative Hearings, by its duly
designated Hearing Oficer, Mary Clark, held a formal hearing in the above-
styl ed case on February 9, 1994, in Ol ando, Florida.

APPEARANCES

For Petitioner: |sadore Rommes, Senior Attorney
Department of Agriculture and
Consuner Services
515 Mayo Buil di ng
Tal | ahassee, Florida 32399-0800

For Respondent: James S. Byrd, Jr., Esquire
Shoene, Byrd & Pal ner
Post O fice Box 2187
Wnter Park, Florida 32790-2187

STATEMENT OF THE | SSUES

The issue for disposition in this proceeding is whether, as required by
subsection 501.017(1)(b)1., F.S., and rules 5J-4.003(1) and 5J-4.012, F.A C
Respondent, a health studio, provided its patrons a facility of equal quality,
within five driving mles, at no extra cost, when Respondent's facility closed
in January, 1993.

PRELI M NARY STATEMENT

In response to notice that clains for nmenbership refunds were made,
Sweetwater Athletic Club, Inc., petitioned for a formal admi nistrative hearing
on April 11, 1993. On May 7, 1993, the Departnent of Agriculture and Consuner
Services sent a follow up letter stating the basis for its determ nation that
upon cl osing, Sweetwater Athletic Club had not provided a facility of equa
quality to its nenbers.

The case was referred to the Division of Adm nistrative Hearings on August
27, 1993.



At the hearing, Petitioner presented testinony of its consumer conplaint
consul tant, Joseph Al exi onok, and testinony of the foll owi ng conpl ai nants:
Christ Derato, Christine Kirkham |an Robertson, Ken Sansudean, Janes Hadl ey,
Kent Cofoid and Alex Jack. Petitioner's exhibits #1-7 were received in evidence
wi t hout obj ection; however, certain conplaints included in conmposite exhibit #7
were objected to on the basis of hearsay, when the conplainants did not appear
at hearing to testify. Those conplaints have not been considered as a basis for
finding of fact in this recormmended order. See subsection 120.58(1)(a), F.S.

Respondent presented the testinmony of Marshall Cohn, KimByrd and Harry
Meeks. Respondent's exhibit #1 was received in evidence w thout objection.

After hearing, the transcript was prepared and filed, and the parties
subm tted proposed recommended orders. The findings of fact proposed by each
are addressed in the attached appendi x.

FI NDI NGS OF FACT

1. Sweetwater Athletic Cub was approximately thirty years old when it was
acquired in July 1992 by KimByrd. The facility (Sweetwater) was |located in
Longwood, Semi nole County, Florida. The facility, in its corporate capacity,
regi stered as a health studio in accordance with sections 501. 102-501. 019, F.S.
and it posted a surety bond, as required.

2. Sweetwater had Nautilus machi nes and ot her exercise equi pnent, a steam
room sauna, two racquetball courts and aerobics. The steamroom and sauna were
al nrost al ways broken, and Kim Byrd was continually trying to refurbish the club
Very few people, nostly five or six nmen, regularly used the racquetball courts,
and Ms. Byrd had considered converting themto aerobics space, as there was a
greater demand for aerobics.

3. Paranount Health dub, (Paramunt), also a health studio under Florida
law, is located within five mles of Sweetwater. It is a much [arger and newer
facility than Sweetwater. It has a |larger aerobics roomand nore experienced
personal trainers. Sweetwater |ost many of its nmenbers to Paranount.

4. On or about January 8, 1993, Sweetwater closed, and transferred its
menber ship obligations to Paramount. Menbers of Sweetwater and appropriate
staff of the Departnent of Agriculture and Consuner Services were notified of
the closing and transfer

5. Paranount has honored all prepaid Sweetwater menberships. Paranpunt
al ready had its own equi pnent but bought and refurbished every piece of
Sweetwater's athletic equipnment and has, thus, increased accessibility toits
menbers. Paranount is a famly-owned and operated facility. |Its owner, Harry
Meeks, affirmatively sought out Sweetwater's menbers to make them feel wel conme
and to hel p them understand that there was no financial obligation to use up
their prior menbership term Paranount's sauna, steamroom and other equi pnent
are all in good working order. It has nore aerobics classes than Sweetwater and
i ncl udes special classes for seniors and other age or ability groups. |In every
way, save one, Parampunt's facility is equal to, or better than Sweetwater;
Par amount has no racquetball courts.

6. Eleven conplaints fromforner Sweetwater nmenbers were filed with the
Departnment of Agriculture and Consumer Services.



7. Some nenbers who conpl ained did not even visit Paranmount. |In sone
cases, they felt it was too far or inconvenient; in other cases, they knewit
had no racquetball and that was the only reason they went to Sweetwater. O her
menbers visited Paranount but perceived it to be crowded or too intimdating
because of a younger aged clientel e and body-buildi ng focus.

8. Wth the exception of the |ack of racquetball courts, the perception
that Paranmount is not equal to Sweetwater is not valid. Harry Meeks' testinony
regarding the availability of equipnment and broad appeal to all ages and skil
| evel s was persuasive. Sweetwater was | ess crowded because it had lost its
menbers already to Paranount.

9. Forner Sweetwater nenbers, lan Robertson, Ken Sansudean and Janes
Hadl ey, utilized the Sweetwater facility exclusively for its racquetball courts.
Former nenber, Chris Derato, used the facility primarily for the racquetbal
courts, but also used the other equipnment at Sweetwater. Janes Byrd, fornmer co-
owner of Sweetwater, has agreed to refund the unused nenbership fees of those
menbers who excl usively used the racquetball courts and to refund a portion of
the unused fees to Chris Derato. (transcript, p.76) This stipulation
effectively resolves the only valid conplaints regardi ng Sweetwater's cl osing.

CONCLUSI ONS OF LAW

10. The Division of Administrative Hearings has jurisdiction in this
proceedi ng pursuant to section 120.57(1), F.S

11. The Departnent of Agriculture and Consuner Services is a state agency
created pursuant to section 20.16, F.S. and is responsible for enforcing the
provi sions of sections 501.012-501.019, F.S., regulating health studios. It is
uncontroverted that Sweetwater is a health studio subject to those provisions.

12. Section 501.017(1)(b), F.S. provides that a contract for health studio
servi ces nust include:

(b)1. A provision for the cancellation and
refund of the contract if the contracting

busi ness location of the health studio goes
out of business, or noves its facilities nore
than 5 driving mles fromthe business

| ocation designated in such contract and fails
to provide within 30 days, a facility of equa
quality located within 5 driving nmles of the
busi ness | ocation designhated in such contract
at no additional cost to the buyer.

3. A provision that if the departnment
determ nes that a refund is due the buyer,
the refund shall be an anount conputed by
dividing the contract price by the nunber of
weeks in the contract termand multiplying
the result by the nunber of weeks remnaining
in the contract term



13. Rul es adopted by the Departnment of Agriculture and Consumner Services
to i npl ement sections 501.102-501.109, F.S. provide, in pertinent part:

5J-4.003 Definitions. The definitions in
Section 501.0125, Florida Statutes, and the
foll owi ng shall apply:

(1) Alternate facility - nmeans a health
studi o of equal quality offered by a health
studi o whi ch goes out of business or noves
its facilities nore than 5 driving mles from
t he busi ness | ocation designated in any
contract used by the health studio.

5J-4.012 Facility of Equal Quality. For

pur poses of Section 501.017, Florida Statutes,
and this chapter, the Departnent shal

consider the following factors in determ ning
equal quality anmpong heal th studi os:

(1) A comparison of equipnment and facilities;
(2) The intended use of equi pnent and
facilities by the consunmer;

(3) The availability of the equi prent and
facilities for use on the same days and tines
by the consuner;

(4) The distance between the facilities.

14. Al though certain nmenbers conpl ai ned about the inconveni ence of
Paramount, it is plainly within the 5 mle driving distance required by the
statute and rules. The testinony of conplainants who never visited Paranmount or
who visited the facility only once or twi ce, very superficially assessing its
quality, is outweighed by the testinony of Paramount's owner, Sweetwater's owner
and one forner Sweetwater nenber who transferred to Paramount. Wth the
exception of the |ack of racquetball courts, Parampunt's equi pnent and
facilities are of equal or better quality than Sweetwater's. |In some regard,
they are precisely the same, though Paranount refurbished Sweetwater's
equi prent. There is no requirenment in the law or rules that a nmenber shoul d
never have to wait to use equi pnent any time he or she patronizes the facility.
There was no waiting at Sweetwater for the very reason it closed: it had too few
nmenbers.

15. The Sweetwater nenbers who testified about their exclusive use of the
racquetball courts were credible. The sign-in sheets received into evidence as
Respondent's exhibit #1 are not reliable evidence of non-use, as the sheets are
for the last few days that Sweetwater renmai ned open. As provided in finding of
fact #9, above, Respondent has agreed to make pro-rated nmenbership refunds to
t he racquet bal |l users.



RECOMVENDATI ON
Based on the foregoing, it is, hereby,
RECOMVENDED:

That the Florida Departnment of Agriculture and Consumer Services enter a
final order denying the conplaints agai nst Respondent, with the exception of the
conplaints by Chris Derato, |lan Robertson, Ken Sanmsundean and Janes Hadl ey; and
granting thirty (30) days for Respondent to provide refunds to those nenbers,
bef ore proceedi ng agai nst Respondent's surety as provided in section 501.016(1),
F. S

DONE AND RECOMMENDED t his 13th day of My, 1994, in Tall ahassee, Leon
County, Florida.

MARY CLARK

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488- 9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 13th day of My, 1994.

APPENDI X TO RECOVWENDED CRDER, CASE NO 93- 4957

The follow ng constitute specific rulings on the findings of fact proposed
by the parti es.

Petitioner's Proposed Findings

1. and 2. Adopted in paragraph 1.

3. Adopt ed i n paragraph 4.

4. Adopted in paragraph 6 and in prelimnary statenent.

5. Addressed in prelimnary statement.

6. - 9. Adopt ed i n paragraph 5.

10. - 12. Adopted in paragraph 7.

13. Adopted in substance in paragraph 9.

14. - 15. Rejected as statenents in of testinony, but addressed in
concl usi ons of |aw, paragraph 14.

16. Rej ected as contrary to the greater wei ght of evidence

Respondent' s Proposed Fi ndi ngs

1. Adopted in paragraphs 1 and 4.
2. Adopted i n paragraphs 3 and 4.
3. Adopt ed i n paragraph 5.
4. Adopt ed i n paragraphs 3 and 5.
5. Adopt ed i n paragraph 5.
6. Adopt ed i n paragraph 9.



7. - 8. Adopted in paragraphs 3 and 7.

9. & 10. Adopted in substance in paragraph 2.

11. Rejected as inmmaterial. Upon review of the factors in rule 5J3-
4.012, F.A C it appears that the lack of racquetball courts at Paramount is a
materi al defect, as to those nenbers who used the courts at Sweetwater. As
noted in M. Ronmes' letter, as long as the health studio is still in existence
its menbers mght have a cause of action for breach of contract. The purpose of
the statutes and rules seens to be the protection of those nenbers who may
ot herwi se be w thout practical recourse if the studio closed.

COPI ES FURNI SHED:

| sadore Rommes, Sr. Atty.
Department of Agriculture
and Consuner Services
515 Mayo Buil di ng
Tal | ahassee, Florida 32399-0800

James S. Byrd, Jr., Esquire
Post O fice Box 2187
Wnter Park, Florida 32790-2187

Richard Tritschler, General Counse
Department of Agriculture
and Consuner Services
The Capitol, PL-10
Tal | ahassee, Florida 32399-0810

Honor abl e Bob Crawf ord
Department of Agriculture
and Consuner Services
The Capitol, PL-10
Tal | ahassee, Florida 32399-0810

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



